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PEARLINE CLARKE, Individudly and as
the Adminigratrix of the Edtates of Leroy
“B.J” Brown, Jr. and Karen Clarke
Plantiff,
V. : Civil Action No. 3:00CV717(CFD)
THOMAS J. SWEENEY, Individudly and
in his Officid Cgpacity as Chief of Police
of the City of Bridgeport and THE CITY

OF BRIDGEPORT,
Defendants.

RULING ON THE DEFENDANTS MOTION FOR SUMMARY JUDGMENT

This case arises out of the shocking murders of ayoung boy and his mother by a Bridgeport
drug dedler named Adrian Peder in January of 1999. Adrian Peder killed Leroy “B.J.” Brown, J. and
Karen Clarke to prevent them from testifying againg his brother, Russell Peder, who was awaiting trid
for the murder of Karen Clarke s boyfriend in the Connecticut Superior Court.

The plaintiff, Pearline Clarke, is B.J. s grandmother and Karen’s mother,! and brought this
action individualy and as the adminigiratrix of Karen and B.J. sestates. The defendants are the City of
Bridgeport and its former police chief, Thomas J. Sweeney. Pearline Clarke dlegesthat by failing to
adequatdy protect Karen and B.J. from the Pedler brothers, utilizing flawed witness protection
practices, and indtituting a policy of encouraging minorities to cooperate with the police, the defendants

violated Karen and B.J.’ sfederd congtitutiona rights to due process and equa protection. Shedso

To avoid confusion between Karen Clarke and Pearline Clarke, the Court will refer to them a
timesas “Karen” and “Pearline”



aserts the state law causes of action of negligence, gross negligence, and fraudulent misrepresentation.

This opinion congders the Defendants Moation for Summary Judgment. The defendants argue
that they are entitled to summary judgment on each of the plaintiff’s dams, and they dso argue that the
defendant Thomas Sweeney is entitled to quaified immunity on the daims arisng under federa law.
For the following reasons, the motion is GRANTED asto the federa clams.

. Summary Judgment Standard

In asummary judgment motion, the burden is on the moving party to establish that there are no
genuineissues of materid fact in disoute and thet it is entitled to judgment as a maiter of law. See Fed.

R. Civ. P. 56(c); Anderson v. Liberty L obby, Inc., 477 U.S. 242, 256 (1986). A court must grant

summary judgment “‘if the pleadings, depositions, answers to interrogatories, and admissons on file,
together with the affidavits, if any, show that there is no genuine issue asto any materid fact.”” Miner v.

City of Glens Fdls, 999 F.2d 655, 661 (2d Cir. 1993) (citation omitted). A dispute regarding a

materid fact is genuine “‘if the evidence is such that a reasonable jury could return averdict for the

nonmoving party.”” Aldrich v. Randolph Cent. Sch. Dig., 963 F.2d 520, 523 (2d Cir. 1992) (quoting

Anderson, 477 U.S. a 248). After discovery, if the nonmoving party “has failed to make a sufficient
showing on an essentid eement of [its] case with respect to which [it] has the burden of proof,” then

summary judgment is appropriate. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The Court resolves “dl ambiguities and draw[g] al inferencesin favor of the nonmoving party in

order to determine how areasonable jury would decide.” Aldrich, 963 F.2d at 253. “Only when

reasonable minds could not differ asto theimport of the evidence is summary judgment proper.”

Bryant v. Maffucd, 923 F.2d 979, 982 (2d Cir. 1991); see aso Suburban Propane v. Proctor Gas,




Inc., 953 F.2d 780, 788 (2d Cir. 1992). “To prevail on amotion for summary judgment, the moving
party must show that there are no genuine issues of materid fact, and that when any disputed facts are
viewed in the light most favorable to the non-moving party, the moving party is entitled to judgment asa
meatter of law.” Cowan ex rel. Estate of Cooper v. Breen, 352 F.3d 756, 760 (2d Cir. 2003). Thus,
“where the versons of the facts differ, [the court] must consider [the non-moving party’ g version and
make al possbleinferencesin her favor.” 1d. a 763. “Neverthdess, the nonmoving party must come
forward with specific facts showing that thereis a genuine issue of materid fact for trid. . . .

Conclusory dlegations, conjecture, and speculation . . . areinsufficient to create a genuine issue of

fact.” Shannonv. New York City Trangt Authority, 332 F.3d 95, 99 (2d Cir. 2003) (citations and

internal quotation marks omitted).

[I. Factual Background?

A. Undisputed Facts

On September 2, 1997, Russdll Pedler attempted to kill Rudolph Snead in adrive-by shooting
in Bridgeport while Snead sat in hiscar. Snead was shot by Pedler but recovered from hisinjuries.
Apparently, the shooting was related to a dispute between Snead and Peder regarding illega drug
trafficking. B.J. Brown, the eight-year old son of Karen Clarke® was a passenger in Snead's car at the

time of the shooting. Pedler was subsequently arrested on a charge of attempted murder of Snead.

2The facts are taken from the parties motion papers and Local Rule 9(c) Statements and
discovery materidsfiled by the parties. After the partiesfiled their Local Rule 9(c) Statements, the
Loca Ruleswere renumbered. Previous Rule 9(c) isnow Locd Rule 56(a). Disputed facts are
indicated in subsections 11.B. and I1.C., infra

3K aren Clarke was Snead'’ s fiancée.



After posting bond on the attempted murder charge, Peder threatened Snead to prevent him from
testifying againg him. Apparently unsatisfied with Snead’ s reponse to this threat, Peder shot and
killed Snead while he was on the telephone in a barbershop in Bridgeport on May 29, 1998.

Approximately one week after Snead’ s murder, B.J. Brown and Karen Clarke gave statements
to the Bridgeport Police Department (“BPD”), which identified Russdll Pedler as the person who had
attempted to kill Snead in the drive-by shooting. Karen brought B.J. to the police department without
any prior contact or encouragement by the police. On the basis of the statements given to the BPD by
Karen and B.J., and other information set forth in the arrest warrant application,* Russall Peder was
arrested on June 15, 1998 for the murder of Snead.  Peeler was released on bond on July 1, 1998.
On that date, Sergeant Michad Kerwin of the BPD authored an internd memo which indicated that
Karen was awitness to the murder of Snead, that the aleged murderer had been released, and that he
had ahistory of retdiating againgt witnesses. Kerwin's memo suggested that Karen' s address should
be “flagged for an appropriate response” in the event of acal for help. On the next day, July 2, 1998,
the BPD, after arequest from the Bridgeport State’' s Attorney’ s office, placed marked police carsin
front of Karen and B.J.’s home on Garfield Avenue in Bridgeport to protect them from possible

retribution by Pedler. However, the police cars were removed on July 8, 1998, the day that Pedler

“The arrest warrant gpplication of June 11, 1998 identified a number of witnesses to the murder
aswell asto previous threats made by Russdll Peder to Snead. Although the statements of these
witnesses were not attached to the gpplication, it summarized the statements. See Pl.’s Opp. to Mot.
for Summ. J. [Doc. # 4], Ex. F (arrest warrant gpplication). Karen Clarke was identified in the
gpplication as awitness to two threats made by Peder to Snead. The gpplication indicated that the
police dso had a statement from an unnamed witness to the drive-by shooting of September 2, 1997.
That witness was B.J. Brown.



was returned to jail after his bond was increased from $250,000 to $400,000 and he failed to post the
additional amount. Pedler was again released on bond on July 13, 1998, but there were no police cars
assigned to Karen and B.J.’ s residence after they were removed on July 8, 1998. Alsoin July of 1998,
Karen and B.J. moved to a new residence on Earl Avenue in Bridgeport. In August 1998, upon the
request of Karen Clarke, Sergeant Kerwin arranged for B.J. to be transferred to a different school
because Peder’ s children attended B.J.’ s former school.

On December 23, 1998, the State' s Attorney’ s Office turned over its witness list and witness
satements for Pedler’s murder trial to Peder’slawyer (which apparently included Karen and B.J.'s
police statements), but the Superior Court ordered that the names of the witnesses and their statements
not be disclosed to Pedler by defense counsdl.®

On January 7, 1999, Karen and B.J. were murdered at their Earl Street residence by Russell

Peder’ s brother, Adrian Pedler, at the direction of Russell to prevent them from tetifying at the Snead

SAlthough the Connecticut Supreme Court indicated in its opinion in State v. [Adrian] Pedler,
No. 16571, 2003 WL 23221559, at * 2 (Feb. 24, 2004 Conn.) (ruling on Adrian Pecler’s appeal of
his conspiracy to commit murder conviction arising from Karen and B.J.’ s murders) that Russell Peder
did not know of the police statements of both Karen Clarke and B.J. Brown until December 23, 1998,
the record here does not indicate the arrest warrant application had been sedled. Asaresult, Karen
Clarke s potentia witness status was a matter of public record and therefore available to Peder in the
summer of 1998. However, it is not clear when Peder first learned that the anonymous witness
described in the warrant application was B.J. Brown or how he learned of that information. See State
V. [RussHl] Peder, 265 Conn. 460 (2003) (ruling on Russall Pedler’s gppedl of the Snead murder
conviction and related charges). Although it islikely Peder knew of B.J. sidentity before then, the
Court will assume that it was no later than December 23, 1998, as the Connecticut Supreme Court
stated. See [Adrian] Peder, No. 16571, 2003 WL 23221559, at *2. Even if Russell Pedler learned
of B.J” sidentity through disclosure of the witnesslist or the disclosure of B.J.’s statement, in violation
of thetrid court’'s December 1998 protective order, or through some other means, there has been no
evidence presented that Sweeney ever disclosed that B.J. or Karen had given statements to the police
or would be witnesses at Russell Peder’stridl.




murder trid. Adrian Peder entered Karen Clarke's home on Earl Avenue and shot both her and B.J.
Adrian Peder was subsequently convicted of conspiracy to commit the murders of B.J. and Karen.
Russdll Peder was convicted of two counts of capital felony murder.®

There was no police protection afforded to Karen and B.J. between the time the police cars
were removed from in front of their home on July 8, 1998, and the time that they were killed in January
1999.

B. Disputed Facts

As noted above “where the versons of the facts differ, [the court] must consider [the non-
moving party’s| verson and make al possible inferencesin her favor.” Cowan, 352 F.3d at 763.
However, dthough the Court condgders dl factud disoutesin alight most favorable to the non-moving
party, in order to create a genuine issue of materia fact, Fed.R.Civ.P 56 requires that supporting
affidavits “be made on persona knowledge [and] shdl sat forth such facts as would be admissblein
evidence. ...” The Second Circuit has held that while this Rule does not prevent a party from relying
on affidavits that would themselves congtitute hearsay, it does require an indication that the party will be

able to present those factsin aform that isadmissible at trid. See Santos v. Murdock, 243 F.3d 681,

6383 (2d Cir. 2001) (“ Affidavits submitted to defest summary judgment must be admissible themselves

®Adrian Peder’ s conviction was affirmed by the Connecticut Supreme Court. See State v.
[Adrian] Peder, No. 16571, 2003 WL 23221559, at *2 (Feb. 24, 2004 Conn.). Russell Pedler’s
apped is ill pending before the Connecticut Supreme Court. See State v. [Russell] Pedler, Docket
Nos. SC 16354/SC 16362. Russell Pedler was aso convicted of murder and the attempted murder of
Snead and risk of injury to B.J. and another child in Snead’s car during the drive-by shooting, but those
convictions were reversed by the Connecticut Supreme Court. See State v. [Russdll] Peder, 265
Conn. 460 (2003).




or must contain evidence that will be presented in an admissbleform a trid.”). Seeaso H. Sand &

Co. v. Airtemp Corp., 934 F.2d 450, 454-55 (2d Cir. 1991) (“hearsay testimony . . . that would not

be admissbleif testifiedto at . . . trid may not properly be set forth in [aRule 56] affidavit.”) (interna

quotation marks omitted); Burlington Coat Factory Warehouse Corp. v. Esprit De Corp., 769 F.2d

919, 924 (2d Cir. 1985) (a party “cannot rely on inadmissible hearsay in opposing a motion for
summary judgment . . . abosent a showing that admissble evidence will be available a trid”).

Pearline Clarke clams that there are genuine issues of materid fact that 1) a subpoenawas
issued by the prosecutors for B.J. and/or Karen to testify at Russell Peler’s murder trid; 2) that Karen
made severa requests for police protection from the Pedlers after the marked police cars were
removed on July 8, 1998, in the form of 911 cals, that wereignored by the BPD, and 3) that Karen
never told the police that she did not want their protection, but only that she believed that the presence
of marked police carsin front of her resdence put her in increased danger. The defendants argue that
the only evidence of the dleged 911 cdlsisinadmissible hearsay. Moreover, the defendants clam that
they have submitted evidence establishing that Karen never made a 911 cdl after July 8, 1998
requesting protection from the Peders. Regarding the issue of the aleged subpoenas, the defendants
clam that “no proof has been provided to establish that such subpoena was ever actudly issued by the
prosecutor . . . ."” Each of these evidentiary clams will be considered below aswell as the purported
evidence concerning Karen Clarke' s view on the type of police protection she sought.

1. Subpoenas |ssued for Karen Clarke and B.J. Brown by the State' s Attorney’ s Office

The defendants clam that Clarke has not submitted any evidence to establish that a subpoena

for Karen Clarke or B.J. wasissued. However, in her deposition, Janet Gordon (afriend and cousin of



Karen's) indicated both that Karen told her that she received a subpoena for B.J., and that Gordon
actudly saw the subpoena
[Gordon]: [S]he [Karen] cdled me crying. She received a subpoenato bring B.J. into court.
She asked me what did that mean. And | told her it meant that she would have to bring him in.
It sthelaw. If shedidn’t, she'd be bresking the law.
Q. Karen sad to you that she actualy received the subpoena?
A. [Gordon]: Shedid.
Q. Sheinfact did?

A.[Gordon]: Yes, shedid. | sawit. Shedid receive the subpoena. To tell you the exact date
onit, | wouldn't be ableto do it. But she did receive the subpoena.

Q. Didyou seeit in Bridgeport?

A. [Gordon]: Yes, she showed it to me when | came home.
P."’s Opp. to Def.’sMot. for Summ. J. [Doc. # 54], Ex. A (emphasis added). If Clarke's only
evidence for the existence of a subpoena were Gordon' s testimony that Karen told her that one had
issued, such evidence would not satisfy the evidentiary standard of Rule 56, Stated above, because it
would be inadmissible hearsay at trid. However, Gordon also indicates that she saw the subpoena. If
Gordon were to so tedtify at trid, such testimony would not be hearsay, but a statement within
Gordon’'s persond knowledge.’

The defendants have presented evidence that suggests that no subpoenawas ever issued for

B.J. or Karen. They note that no subpoena was found among Karen's belongings after her desth and

"If Gordon were to testify as to the contents of the subpoena, suich testimony may congtitute
inadmissable hearsay. However, the existence of the subpoenais within her persond knowledge.

8



that the lead state prosecutor in the Snead murder trid did not know when the case was to be tried at
the time of Karen and B.J.’s death and therefore could not have issued a subpoena. While the jury
might credit such testimony over the testimony of Janet Gordon and conclude that no subpoena was
issued, that is not an gppropriate determination for the Court on summary judgment. Viewing dl the
factsin alight most favorable to the plaintiff, the Court finds that a jury could credit Gordon's clam that
a subpoena had issued for B.J. Brown and Karen Clarke.

2. Karen Clarke Requesting Continued Police Protection

Pearline Clarke has presented evidence that would likely be admitted &t trial that Karen Clarke
did not tell the police that she did not want further protection, but rather that she wanted the marked
police cars to be removed from in front of her residence because she believed their presence placed her
in grester danger by indicating that she was cooperating with the police. Clarke has offered the
deposition testimony of Jeffrey Grice, one of the officers assgned to protect Karen between July 2 and
Jduly 8, 1998. In his depostion, Grice indicates that while Karen indicated that she was “uncomfortable
with the police,” she never did or said anything that led him to believe that she did not want to be
protected by them, and that she seemed to accept the protection being offered. If Grice wereto so
testify at trid, histestimony regarding Karen' s satements would not be considered for their truth
because of their hearsay nature.e., that Clarke was uncomfortable with marked cruisers, but till
wanted police protection. Rather, the statements would be admitted for the limited purpose of showing
that the BPD received notice that Karen was at least not opposing continued protection from the

Pedlers. See Fed.R.Evid. 801; Cary Qil Co., Inc. v. MG Refining & Marketing. Inc., 257 F. Supp. 2d

751, 762 (SD.N.Y. 2003) (“Statements . . . offered for their effect on [a party’s] state of mind are not



consdered hearsay.”). However, it is aso important to note that Clarke has submitted no evidence
from which ajury could infer that Sweeney had any persona knowledge of such satements.

3. 911 callsby Karen Clarke

Pearline Clarke also clams that Karen made numerous cdls to the police requesting protection
from Russdll Peder after the police cars were removed from in front of her Garfield Avenue residence
on July 8, 1998. However, the only evidence offered are the depositions of Janet Gordon and Karen's
cousin Kerry Clarke (“Kerry”), and Gordon’ s statement to the BPD on January 12, 1999. Both
Gordon and Kerry Clarke clam that Karen told them she called the police after seeing Russell across
the Street from her Earl Avenue gpatment. See Pl.’s Opp. to Def.’ s Mot. for Summ. J. [Doc. # 54],
Ex. A (Aff. of Janet Gordon) (*Karen said she cdled 911”); Pl."s Opp. to Def.’s Mot. for Summ. J.
[Doc. # 4], Ex. J (Aff. of Kerry Clarke) (“[E]ach time she [Karen] saw him [Pedler], she cdled the
police. Q. Isthat what shetold you? A. Yes”). However, if Kerry or Gordon were to testify at trid
that Karen told them she had caled the police and requested protection from Russdll Pedler, such
gatements would be inadmissble hearsay. Even the “residua exception” of Rule 807 would not permit
these statements to be consdered, as Clarke has not identified any “circumstantia guarantees of
trustworthiness” Fed.R.Evid. 807. Indeed, other evidence suggests that the statements are not
reliable. The defendants have produced evidence of the records of the 911 cals to the BPD by Karen
Clarkein thistime period, which indicates that while Karen made severd cdls to the police between
July 8, 1998 and the time of her death, none of those calls was about the Pedlers, her fears of Russdll
Pedler, or any matters related to this case. In addition, unlike the proposed testimony of Officer Grice,

which would be admissible to show that the BPD had notice of Karen's position on police protection,

10



testimony by either Kerry Clarke or Janet Gordon regarding the dleged 911 calls would be hearsay
even for the purpose of demondtrating that the BPD had notice of the calls. Thus, in reviewing the
defendants summary judgment motion, the Court cannot consider that Karen made callsto the police
after July 8, 1998 indicating that she felt threatened by Russell Peder and requested police protection
from him.

As gated above, “any disputed facts are viewed in the light most favorable to the non-moving
party ...” Cowan, 352 F.3d a 760. Therefore, for the reasons stated above, in addition to the
undisputed facts, the Court will assume for purposes of summary judgment congderation that Karen
and B.J. were the subjects of a subpoenato testify in the Rudolph Snead murder case, and that Karen
Clarke did not ask that the police protection afforded to her and B.J. between July 2 and July 8, 1998
be withdrawn. However, the Court will not assume that Karen made cals to the police after July 8,
1998 requesting protection from Pedler.

C. Additiona Disputed and Undisputed Facts Regarding Defendant Sweeney

The parties dso disoute how much persond knowledge Defendant Sweeney had regarding the
events and information described above. Pearline Clarke seemsto claim that Sweeney knew of the
Pedler murder prosecution, and therefore of the threat that the Peelers posed to Karen and B.J.
However, in his deposition testimony, Sweeney indicated that until he learned of the deaths of Karen
and B.J,, he had no knowledge of the Russell Pedler murder prosecution, that B.J. Brown had given the
police a statement implicating Russell Peder in that case, or that some police protection had been
afforded Karen and B.J. While Clarke has submitted evidence from which the jury could find that

other members of the BPD were certainly aware of the Pedler murder prosecution and of the threet that

11



the Pedlers posed to Karen and Brown, and were involved in the decisons to at first afford police
protection to them, she has not submitted any evidence that Siveeney had any persona knowledge of
these facts prior to the homicides?®

Although the parties have not raised thisissue, there may aso be a considerable question about
whether Sweeney or the City of Bridgeport had any role in issuing the subpoenas for B.J. and Karen.
It gppears that the issuing authority for such trial subpoenas would be the State of Connecticut State's
Attorney’ s Office for the Judicial Digtrict of Fairfield. However, because the defendants have not
pressed this issue and because the BPD may have had arole in the issuance or service of such
subpoenas, the Court will consder the subpoenasin its substantive due process andysis below.
However, there is no evidence that Chief Sweeney had arole in the subpoena process or knew of
them.

Asthe basisfor her equa protection claim, detailed below, Clarke dso dleges Sweeney, asthe
Chief of the Bridgeport Police Department, developed a policy of “encouraging] minority citizens like
[Karen] Clarke to cooperate in pursuing criminals by coming forward as witnesses.” Fl.’s Opp. to
Mot. for Summ. J. [Doc. # 53], & 12. She clams that even though Sweeney “knew that for awitness
from the minority community to be seen in their neighborhoods with police officers would cregte a
danger of retdiation againg that witness’ id. a 6, he nevertheless failed to establish procedures to

protect the witnesses that were encouraged to come forward under this policy. Clarke so makesa

83weeney tedtified at his deposition that he was generdly aware of the Peder brothers and their
propengty for violence and of Russall Peder’s arrest for the attempted murder of Sneed. See Pl.’s
Opp. to Def.’sMot. for Summ. J., [Doc. # 54], Ex. D, a 96-97, 135 (Dep. of Thomas J. Sweeney).

12



“sdective enforcement” equd protection clam, daming that the BPD under Sweeney had a“facidly
neutral” witness protection policy that was gpplied differently to minority witnesses than to non-
minorities

Clarke has submitted evidence, in the form of Sweeney’s deposition, from which ajury could
find that Sweeney did work to encourage cooperation from the minority community in Bridgeport in
coming forward as witnesses to crimes. However, Clarke has not presented any evidence that Karen
and B.J. were aware of such apolicy or that their cooperation with the BPD was motivated by such a
policy.® Thus, for purposes of considering the summary judgment motion, the Court will assume that
Sweeney initiated such apolicy of encouraging minority cooperation with law enforcement, but it will
not condder that Karen and B.J. were affected by that policy or that their cooperation was a product of
it. Clarke has dso faled to submit any evidence that non-minority witnesses were treated any
differently than minority witnesses.

1. Summary of Complaint

The complaint contains nine counts. The firgt eight counts are asserted againgt Chief Sweeney.
The firgt three are based on 42 U.S.C. § 1983 and are directed against Chief Sweeney in hisindividua
and officia capacities. Count one asserts a subgtantive due process claim against Sweeney, dleging

that by failing to protect B.J. and Karen from the Pedlers Sweeney violated Karen and B.J.’sright to

SWhile it is true the Court must view any disputed facts “in the light most favorable to the
norn-moving party,” Cowan, 352 F.3d at 760, here there is no genuine dispute. “[T]he nonmoving
party must come forward with specific facts showing that there is a genuine issue of materid fact for
trid. ... Conclusory dlegations, conjecture, and speculation . . . are insufficient to creste agenuine
issue of fact.” Shannon, 332 F.3d at 99 (citations and interna quotation marks omitted).
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due process as guaranteed by the Fifth and Fourteenth Amendments to the U.S. Congtitution. Count
two asserts that Sweeney’ s acts were motivated by raciad animus and therefore deprived Karen and
B.J. of equa protection under the Fourteenth Amendment. Count three aleges that Swweeney failed to
properly train and supervise the officers under his command despite being aware of policies and
practices that led to the denid of equa protection of the laws for African Americans, and that this
falureto train and/or supervise led to the deaths of Karen and B.J.

Counts four through eight are based on Connecticut law. Count four sounds in fraud and
assarts that Sweeney made “numerous representations’ to Karen and B.J. that they would be afforded
police protection from the Pedlers and that those representations were made with knowledge that they
were fase and in order to induce Karen and B.J."s cooperation. Count five makes the same dlegations
as count four, except that it alleges that the misrepresentations were made negligently, rather than
intentionally. Count Six asserts that Sweeney’ s actions violated Conn. Gen. Stat. 8 52-555
(Connecticut’s Wrongful Death gtatute). Counts seven and eight assert claims of common law
negligence and gross negligence.

The ninth and find count is asserted againgt the City of Bridgeport; it dlegesthat B.J. and
Karen were deprived of their right to due process under the Fifth and Fourteenth Amendmentsto the
Condtitution in violation of 42 U.S.C. § 1983 as the result of a“poalicy, practice, custom or usage’ of

the City, under Monell v. Dept. of Socid Services, 436 U.S. 658 (1978).

The defendants clam they are entitled to summary judgment on each of the nine counts. They
aso assart that Sweeney is entitled to quaified immunity for the alleged violations of Karen and B.J's

federd condtitutiona rights asserted in counts one, two and three.
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V. Analysis

A. Counts One and Three - Substantive Due Process

Title42 U.S.C. § 1983 provides that any person who, acting under color of state law,
“subjects or causes to be subjected, any Citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Condtitution
and thelaws’ of the United States shall be ligble to the injured party in actions at law. 42 U.SC. 8§
1983. In count one of the complaint, Clarke asserts that Sweeney violated B.J. and Karen's
congtitutiond rights under the Fifth and Fourteenth Amendments to the U.S. Congtitution by “his fallure
to take appropriate steps to protect B.J. and [Karen] from the known thresat that the Peelers posed to
them, to take appropriate steps to monitor Russall Pedler and to take appropriate steps to gpprehend
Adrian Peder” (prior to the murders).® The defendants claim both that the failure to protect awitness
under the circumstances here does not congtitute a violation of the Fifth and Fourteenth Amendments
and, in the dternative, even if Sweeney’s actions and omissions did violate B.J. and Karen's
condtitutiond rights, he is entitled to qudified immunity for his actions™

In DeShaney v. Winnebago County Department of Socid Services, 489 U.S. 189 (1989), the

United States Supreme Court considered when a government officid’ s faillure to protect an individud

from private harm could congtitute a denid of due process. In that case, the defendant Winnebago

19Count three appears to assart a supervisory liability claim against Sweeney on asimilar basis
and is discussed below.

1Although the plaintiff’ s complaint aso cites the Fourth Amendment as the basis for her
DeShaney claims, the courts have generdly agreed that both DeShaney exceptions—* Sate-created
danger” and the “specia relationship”—are rooted in the Fifth and Fourteenth Amendment substantive
due process for state officids, as more fully discussed below.
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County Department of Socid Services (*DSS’) received complaints that Joshua DeShaney, a four-year
old child, was being severdly abused by his father, with whom helived. 489 U.S. a 192.
Approximately ayear after theseinitia complaints, Joshua was admitted to the hospital with bruises and
abrasons. 1d. The examining physician suspected child abuse and notified the DSS, 1d. After the
juvenile court placed Joshuain the temporary custody of the hospita, the DSS decided—after
consultation with a*“ Child Protection Team” that included a pediatrician, a psychologist, and a police
detective-that there was insufficient evidence of child abuse to warrant keeping Joshuain state custody.
Id. The DSS did recommend, however, placing Joshua in a specid preschoaol program and providing
counsdling for hisfather. 1d. The juvenile court, following the DSS recommendation, returned Joshua
to hisfather’scustody. I1d. Over the next severa months, Joshua was admitted to the hospital for
treatment of “suspiciousinjuries’ twice and his DSS caseworker observed a number of indicia of abuse
during vigtsto his home, but the DSS did not take any action to remove him from his father’ s custody.
Id. at 192-93. Ultimatdly, Joshua was begten by his father S0 severely that he suffered permanent brain
damage. 1d. a 193. Joshuaand his mother filed suit againgt the DSS and certain of its employees
dleging that “by failing to protect him againg arisk of violence a his father’ s hands of which they knew
or should have known,” the defendants deprived Joshua of his liberty without due process of law. See

DeShaney, 489 U.S. at 193.12 After the Seventh Circuit rejected the due process claim, the Supreme

12The Court in DeShaney noted that “[t]he claim is one invoking the substantive rather than the
procedural component of the Due Process Clause; petitioners do not claim that the State denied
[plaintiff] protection without according him gppropriate procedura protections” DeShaney, 489 U.S.
at 195. Here, too, the plaintiff invokes substantive, rather than procedura, due process.
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Court granted certiorari to decide “when, if ever, the failure of a state or local governmentd entity or its
agents to provide an individua with adequate protective services condtitutes a violation of the
individua’ s due processrights” 1d. at 194. The Court held that the state’ s failure to remove Joshua
from his father’ s custody, despite knowledge of previous abuse, did not condtitute a violation of
substantive due process:

[N]othing in the language of the Due Process Clause itsdlf requires the State to protect the life,

liberty, and property of its citizens againgt invason by private actors. The Clause is phrased as

alimitation on the State' s power to act, not as a guarantee of certain minima levels of safety
and security. It forbids the State itself to deprive individuas of life, liberty, or property without

“due process of law,” but its language cannot fairly be extended to impose an affirmative

obligation on the State to ensure that those interests do not come to harm through other means .

. If the Due Process Clause does not require the State to provide its citizens with particular
protective services, it follows that the State cannot be held liable under the Clause for injuries
that could have been averted had it chosen to provide them.

Id. at 195-197.

The defendants here argue that, pursuant to DeShaney, Sweeney and the City were under no
obligation to provide increased protection to Karen Clarke and B.J. Brown from the Pedlers.
However, the Court in DeShaney, in dictathat has generated considerable commentary and been
goplied in many lower court decisons, suggested that certain factua Stuations might justify exceptions
to the generd principle that the Due Process Clause does not give rise to a condtitutional ly protected
right of protection from the conduct of private actors. The plaintiff argues that two of these
exceptions—the “ sate-created danger” exception and the “ specid relationship exception”—apply to

Sweeney’s conduct here. Each is examined below.

1. The “sate-created danger” exception

Initsopinion in DeShaney, the Supreme Court noted that the State had played no rolein
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creeting the dangers to Joshua, “nor did it do anything to render him any more vulnerable to them.” 1d.

a 201. Citing thislanguage, the Second Circuit, in Dwaresv. City of New York, 985 F.2d 94 (2d Cir.

1993), stated that “[w]e read the DeShaney Court’s andyssto imply that, though an dlegation smply
that police officers had failed to act upon reports of past violence would not implicate the victim’ s rights
under the Due Process Clause, an allegation that the officers in some way had assisted in creating
or increasing the danger to the victim would indeed implicate those rights” 985 F.2d at 99
(emphasis added). Clarke clamsthat this case fals within this exception to DeShaney and that the
defendants had an affirmative obligation to provide better protection to Karen and B.J. from the Pedlers
because Sweeney and the City rendered Karen and B.J. more vulnerable to harm from the Peders by
providing them with visble police protection (thereby “announcing” their cooperation with the
authorities) and then withdrawing that protection.*3
In Dwares, the plaintiff was involved in a flag-burning demonsration when he was begten by

counter-demonsgtrators. The complaint

went well beyond allegations that the defendant [police] officers merdy stood by and did

nothing . . . It aleged that the officers conspired with the ‘ skinheads' to permit the latter to beat

up the flag burners with relaive impunity. . . . It requires no stretch to infer that such prior

assurances would have increased the likdihood that the ‘ skinheads would assault
demondtrators. . .. Such aprearranged officid sanction of privatdy inflicted injury would

13The defendants claim that the police protection was withdrawn at Karen Clarke' s request,
while the plaintiff clams that Karen merdly asked that the marked police cars be withdrawn. As noted
above, for purposes of this summary judgment motion, which requires the Court to view the factsin a
light most favorable to the plaintiff, the Court assumes that Karen did not ask for al police protection to
be withdrawn.

The plaintiff’s papers also appear to assert that Sweeney and the BPD “created” or *enhanced”
the danger to B.J. and Karen through their policy of minority outreach. However, as noted above,
there is nothing in the record to indicate Karen or B.J.’ s cooperation was caused by such a policy.
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surdly have violated the victim'’ s rights under the Due Process Clause.

Dwares, 985 F.2d at 99. However, the dlegationsin Dwares-and the basis for the Second Circuit’'s
decison—are digtinguishable from the case here as there is nothing in the record indicating that Chief
Sweeney or any of his subordinates encouraged the Pedersin any way or affirmatively permitted them
to victimize Karen Clarke and B.J. Brown.

The Second Circuit has not specifically considered whether the * state created danger
exception” to DeShaney applies to fact witnesses for whom visble police protection was provided and
then withdrawn. This question also does not appear to have been addressed in any other circuit, but an
examinaion of smilar “ sate created danger” cases from other circuits and from digtrict courtsin the

Second Circuit is useful in andyzing the boundaries of that exception. In Kalsrom v. City of

Columbus, 136 F.3d 1055 (6th Cir. 1998), for example, the Sixth Circuit consdered a 8 1983 action
by undercover police officers dleging that the release of persond information from their personnd files
such as home addresses, photographs, and information about other family members to counsd for the
drug congpirators they had investigated violated their substantive due processrights. The Court held
that, applying the state created danger exception to DeShaney, “the City’ s actions placed the officers
and their family membersin ‘specid danger’ by substantialy increesaing the likdihood that a private
actor would deprive them of their liberty interest in persona security.” Kalstrom, 136 F.3d at 1067.
The Court reasoned that

[ligbility under the Sate-created-danger theory is predicated upon affirmative acts by the state

which either create or increase the risk that an individua will be exposed to private acts of

violence. . .. However, because many state activities have the potentia to increase an
individud’ srisk of harm, we require plaintiffs dleging a conditutiond tort under § 1983 to show
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“specid danger” in the absence of a specid relaionship between the state and either the
victim or the private tortfeasor. The victim faces “ specia danger” where the state' s actions
place the victim specificdly at risk, as distinguished from arisk that affects the public a large. . .
. The stlate must have known or clearly should have known that its actions specificaly
endangered an individud.

Id. at 1066. Clarke arguesthat, asin Kdlstrom, by placing marked cruisersin front of Karen and

B.J’ s home the state created, or at least enhanced, the danger that the Peelers posed to them. Also,
Clarke argues, asin Kallstrom, the “danger” that the state dlegedly created or enhanced was specific to
Karen and B.J,, rather than “arisk to the public a large.” However, an important distinction isthat in
Kdlgtrom, the potentid victims of private violence were undercover law enforcement officers who,
because of the nature of their government job assignments, were required to be in close contact with
the individuals who posed the potentid threet if the officers identities were exposed. In contrast,

Karen and B.J. were Smply fact witnessesin acrimind investigation, and the government had no rolein
creating the Stuation which resulted in the danger to them.

In Kneipp v. Tedder, 95 F.3d 1199 (3d Cir. 1996), the plaintiff was a pedestrian who had

been stopped by the police while she was walking home from a bar with her husband on a cold winter
evening. After directing the plaintiff’ s husband to walk home done, the police officers|eft the severely
intoxicated plaintiff doneinthe street. Id. at 1202.%° The plaintiff was unable to find her way home and
was found unconscious severd hours after the police had left her. 1d. at 1203. Her exposure to the

extreme cold caused hypothermiawhich led to permanent brain damage. 1d. After the

14The Court will address the specid relationship exception to DeShaney, infra

5The police officers were il with the plaintiff when her husband |eft the scene, and her
husband testified that he assumed the police were going to take his wife to either the hospital or the
police tation.
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digtrict court granted summary judgment to the defendant police officers, the Third Circuit reversed and
held that the plaintiff’s case “presents the right set of facts which, if believed, would trigger the
application of the state-created danger theory.” 1d. at 1205. The Court applied afour part test it had

developed in Mark v. Borough of Hatboro, 51 F.3d 1137 (3d Cir. 1995):

We found that cases predicating congtitutiond ligbility on a Sate-created danger theory have
four common dements.

(2) the harm ultimately caused was foreseegble and fairly direct; (2) the Sate actor
acted in willful disregard for the safety of the plaintiff; (3) there existed some rdationship
between the state and the plaintiff; and (4) the Sate actors used their authority to create
an opportunity that otherwise would not have existed for the third party’ s crime to
occur.
[ating Mark, 51 F.3d at 1152.] We further noted that “[t]he cases where the State-created
danger theory was applied were based on discrete, grosdy reckless acts committed by the state
or state actors leaving a discrete plaintiff vulnerable to aforeseegble injury.” Id. at 1153.
Those courts which have recognized the state-created danger theory have employed a
deliberate indifference standard. [citations omitted)].
Kneipp, 95 F.3d a 1208. The Court found there were at least genuine issues of materia fact asto
each of the four dements and held that the “police officers used their authority as police officersto
creste adangerous Situation or to make [the plaintiff] more vulnerable to danger had they not intervened
... Itisconcavable that, but for the intervention of the police, [the plaintiff’ s husband] would have
continued to escort hiswife back to their gpartment where she would have been safe” 1d. at 12009.
Here, looking at the factsin alight most favorable to Clarke, she failsto satify severd of the
Kneipp factors if they were to be adopted by the Second Circuit. Firdt, the harm here was not “fairly
direct.” In Kneipp, the harm to the plaintiff occurred the very same night as the police intervention,

while hereit is undisputed that the homicides took place nearly sx months after the police cars hed
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been removed from in front of Karen Clarke' s gpartment.’® Asto the second dement, thereis no
evidence that Sweeney “wilfully disregarded” the safety of Karen and B.J. or created an opportunity for
the Pedersto harm Karen and B.J. Also, the temporary assgnment of the police cruisers would not
stisfy the third prong of Kneipp that there be some “relationship between the sate and the plaintiff.”’
Finally, the use of the police cruisers are dso not enough to satisfy the eement that “the Sate actors
used their authority to creste an opportunity that otherwise would not have existed for the third party’s
crimeto occur;” thereis no evidence that the BPD made it easier for the Pedersto victimize Karen or
B.J. Ther vulnerahility to the Pedlers was no greater than before the limited police protection was
provided on July 2, 1998.

In Edtate of Rosenbaum v. City of New York, 975 F. Supp. 206 (E.D.N.Y. 1997), the District
Court for the Eastern Didtrict of New Y ork denied summary judgment on the basis of this aspect of
DeShaney, holding that there were genuine issues of materid fact as to whether the defendants had
created or increased the danger to the plaintiffs® In Rosenbaum, the plaintiffs were members of the
Crown Heights Hasidic Jewish community that were injured in the riots that followed an automobile

accident in which ayoung African-American boy was killed after being struck by acar containing

5T here has been no evidence presented that the Peders ever learned of the issuance of the trid
subpoenas to B.J. and Karen, which would have occurred closer in time to their murders. Theredso
has been no evidence presented that Sweeney knew of the issuance of the subpoenas or of the
disclosure of B.J. and Karen’ s witness status on December 23, 1998. See fn.5, supra

YThisthird prong of Kneipp appearsto be similar to the “ specid relationship” exception to
DeShaney that is more fully addressed below.

¥However, the Court granted summary judgment to the defendant police chief on the basis of
qudified immunity. See Rosenbaum, 975 F. Supp. at 226.
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members of the Hasdic Community. 975 F. Supp. at 209. The plaintiffs brought an action againgt the
City, the mayor, and the police chief dleging that “by falling to arrest individuas for unlawful assembly
and by ignoring pleas for assstance . . . the Police Department emboldened participants in the violence
and increased the danger to the Hasidic Community.” Id. at 216. The Court held that there were
genuine issues of materia fact as to whether the state created danger exception to DeShaney applied:
If the plaintiffs contended smply that the City had failed to respond to requests from the Hasidic
community for additiona police protection during the Crown Heights disturbances, such aclam
would arguably be barred by DeShaney . . .. However, the thrust of plaintiffs argument is
quite different: plaintiffs alege that defendants, by the ingppropriate implementation of a policy
of restraint, actually exacerbated the danger to the Hasidic community and rendered the
community more vulnerable to violence by private actors.
Id. a 217. Unlike the dlegationsin Rosenbaum, the police here did not choose not to enforce the law
againg the Peders, thus encouraging their violence, but rather merely withdrew the limited police
protection afforded B.J. and Karen, leaving them in the same position as existed before July 2, 1998.

In Pietrowski v. City of Houston, 237 F.3d 567 (5th Cir. 2001), the plaintiff was shot by a*“hit

man” hired by her ex-boyfriend. 237 F.3d a 572. After the plaintiff’s relationship with her ex-
boyfriend had ended, the ex-boyfriend convinced some of his friends on the Houston Police and Fire
Departments to threaten the plaintiff with false charges of arson and theft if she did not agree to release
her ex-boyfriend from al common law marriage and paternity cams. The plaintiff aso dleged that the
Houston Police Department was aware that a man had been hired by her ex-boyfriend to murder her,
but that her ex-boyfriend’ s friends in the Department used their influence to prevent her from being
warned and then attempted to shield her ex-boyfriend from the investigation after the shooting. Id. at

574. After trid, thejury found in favor of the plaintiff on her Sate created danger claim. 1d. at 576.
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The Fifth Circuit reversed, holding that the facts could not support application of the Sate
created danger exception to DeShaney. The Court held that the State created danger exception
requires the plaintiff to demondtrate “that the Sate actors increased the danger to her . . . [and] that the
date actors acted with deliberate indifference.” 1d. a 584 (citations omitted). The Court reasoned that
“the City actors did not create the danger shefaced. ... Therecord clearly demonstrates that [the
plaintiff] was aware of [her ex-boyfriend' 5] propendty for violence. . . . [and] knew [he] wastrying to
kill her. Unlike other cases in which government officids placed personsin danger, the City a most left
her in an dready dangerous posdition.” I1d. Nor had the action of the government officias increased the
danger to the plaintiff:

[SJome casesinterpret the state-created danger theory to result in § 1983 liahility if government

actors increase the danger of harm to a private citizen by third parties. Measured by this

gtandard, the assstance provided [to the private investigator working for the plaintiff’s ex-
boyfriend] consisted of furnishing [the plaintiff’s] mug shot and fallingtowarn her . . .. Nether
of these circumstances, however, actually increased the danger to her.

1d. at 584-85.

Asthe review of these decisions suggests, the boundaries of the state created danger exception
to DeShaney are not entirely clear and decisions such as Piotrowski may not be atogether consstent
with other decisons gpplying the language of DeShaney which isthe basis for the “ Sate created
danger” cause of action under the Due Process Clause. However, it seems clear that this exception
requires that the state actors do more than smply temporarily assgn marked police cars for the
protection of witnesses to crimes. This exception requires that the government defendant either be a

subgtantia cause of the danger the witness faces or at least enhance it in amaterid way. Certainly, the

BPD could have provided better protection for B.J. Brown and Karen Clarke. However, that does not
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mean that aviolation of the U.S. Congtitution occurred.’® Here, the danger posed by the Pedlers was
not the creation of the state. Nor did the actions of the police provide the Peelers with an opportunity
to harm Karen or B.J. Thus, the Court finds that the state created danger exception to DeShaney is
inapplicable based on the undisputed facts of this case aswdl as the disputed facts considered in alight
most favorable to the plaintiff. %

2. “Spedid Reldionship”

DeShaney has aso been interpreted as recognizing another exception to the generd rule that
the Due Process Clause does not impose on the state an affirmative obligation to protect its citizens
from private tortfeasors-the so-caled “ specid relationship” exception:

[W]hen the State takes a person into its custody and holds him there againgt his will, the

Condtitution imposes upon it a corresponding duty to assume some reponsibility for his safety
and generd well-being. . .. Therationde for this principle is smple enough: when the State by

¥Thereis now a Connecticut statutory right to such protection precipitated by the Karen
Clarke and B.J. Brown situation. See Conn. Gen. Stat. 88 54-82s - 54-82u (“ The Leroy Brown, Jr.
and Karen Clarke Witness Protection Program.”).

2°Some courts have held that, even in situations where the state created danger exception gives
rise to an obligation to provide protection, state actors will only be held to have breached that
obligation if their affirmative actions “shock the conscience’:

This obligation to protect persons from harm inflicted by third parties, however, does not
automatically render date officids liable for the injuries that an individua suffers due to the
actions of these private actors. Instead where such aduty exigts, state actors are ligble for
breaching their obligation to the plaintiff only if they engaged in conduct that was S0 egregious
that it can be said to be arbitrary in the congtitutional sense. . . . [ T]he Fourteenth Amendment
protects only againgt abuse of executive power which shocks the conscience.

May v. Franklin County Bd. of Comm’rs, 59 Fed. Appx. 786, 793 (6th Cir. 2003) (citing Sperlev.
Mich. Dep't of Corrections, 297 F.3d 483, 491 (6th Cir. 2002). Here, because there was no
condtitutional obligation to protect Karen and B.J., the Court need not reach the issue of whether the
defendants actions or inactions “shock the conscience.”
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the affirmative exercise of its power s0 restrains an individud’ s liberty that it renders him unable
to care for himsdlf, and at the same time fails to provide for his basic needs-e.g. food, clothing,
shelter, medicd attention, and reasonable safety—it transgresses the substantive limits on tate
action st by the Eighth Amendment and the Due Process Clause.
DeShaney, 489 U.S. at 200 (citations omitted). The Supreme Court held that this “specid relationship”
exception did not gpply there, noting that “[t]he affirmative duty to protect arises not from the State's
knowledge of theindividud’s predicament or from its expressons of intent to help him, but from the
limitation which it has imposed on his freedom to act on his own behdf.” 1d.

Pearline Clarke argues that, unlike Joshua DeShaney, Karen Clarke and B.J. Brown had
limitations on their movement imposed by the State, and therefore the specid relationship exception
gpplies. Specificaly, Clarke clamsthat Karen and B.J. were not free to leave the Bridgeport area
because they had been subpoenaed to testify in the crimind tria of Russell Pedler. No court gppearsto

have consdered whether the issuance of a subpoenato afact withessto testify in acrimind trid

satisfies the “ specid relationship” exception giving rise to an affirmative congtitutiond obligation for the

dtate to provide protection to the subpoenaed individua. Although it pre-dates DeShaney, Doev. New

York Dep't of Socia Servs,, 649 F.2d 134 (2d Cir. 1981) is of some guidance. In Doe, the plaintiffs

were fogter children that aleged they had been abused by their foster parents. They brought an action
againg the New Y ork Department of Socid Services, claming that its employees had not properly
supervised and monitored their foster care placements. I1n assessing this claim, the Second Circuit held
that “[w]hen individuals are placed in custody or under the care of the government, their governmenta
custodians are sometimes charged with affirmative duties, the nonfeasance of which may violate the

condgtitution.” 649 F.2d at 141.
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In G-69 v. Degnan, 745 F. Supp. 254 (D.N.J. 1990), the New Jersey District Court

specificaly consdered the specia rdationship exception to DeShaney in a Stuation closer to the one
here, involving undercover witnesses. In that case, the plaintiffs, confidentia government informants,
aleged that ate prosecutors and police officers had violated their due process rights by failing to honor
an agreement to place them in awitness protection program if their identities were compromised. The
plaintiffs damed thet the “defendants actions in placing plaintiffsin a dangerous Stuation creeted a
gpecid rdationship which carried with it aduty to protect plaintiffs” Id. at 262-63. In assessing the
clam, the court noted that “[s]ince DeShaney, courts have struggled with whether state conduct short
of actudly taking a person into physical custody is sufficient to create a specid relationship such that an
affirmative duty isowed.” 1d. at 264. However, the District Court held that
[t]his court agrees with plaintiffs that an informant such as [the plaintiff] isin a*“specid
relaionship” with the state where, as here, both parties anticipate that the informant's activities,
if discovered, could result in athreet to the life of the informant. It is difficult to imagine that a
person would enlist for such a dangerous position absent some guarantee of persond safety.
Having made such a guarantee, when there is o clear arisk to an individud's life and liberty,
the state may not, congstent with the Congtitution, walk away from the bargain. Plaintiffs have
presented evidence sufficient for afinder of fact to conclude that the state induced [the plaintiff]
to work as an undercover informant, and that the state promised [the plaintiff] protection and a
new identity in the event that his identity was discovered, a promise upon which G-69 relied.
Id. at 265.
G-69 isdifferent from this case for severd reasons, however. Firg, there is no evidence that
Karen and B.J. were promised protection in exchange for their Satements or ther testimony. Second,
the state did not cause Karen or B.J. to interact with the Pedersin order to obtain evidence against

them; in G-69 the witnesses were placed by the government in dangerous Stuations to develop the

evidence againg thetargets. Clarke essentidly asks this Court to expand upon the reasoning of G-69
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to include not just confidentia informants enlisted by the government, but fact witnesses subject to a
subpoena whose involvement as witnesses was not caused by any police encouragement.

Mogt courtsto have considered the specid relationship exception have focused on the rationde
artticulated in DeShaney that “the date so restrains an individud'’ s liberty that it renders him unable to

carefor himsdf.” DeShaney, 489 U.S. at 200. See, eg., Chridiansen v. City of Tulsa, 332 F.3d 1280

(20th Cir. 2003) (“The affirmative duty to protect arises not from the State' s knowledge of the
individud's predicament . . . but from the limitation which it has imposed on his freedom to act on his

own behdf”); Brown v. Pennsylvania Department of Health Emergency Medica Training Inditute, 318

F.3d 473 (3d Cir. 2003) (“The ‘specid relaionship’ exception is applicable ‘when the State takes a
person into its custody and holds him there againgt hiswill’ or, where ‘the State, by the affirmative
exercise of its power, S0 restrains an individud's liberty that it renders him unable to care for himsdlf.””)
(citations omitted). However, any restraints on Karen and B.J.’ s freedom of movement and ability to
protect themsealves posed by the subpoenas or even the presence and later remova of marked police
carsdid not rise to the level of a“limitation . . . on [Karen and B.J.’g| freedom to act on [their] own
behdf” and therefore did not satisfy the requirements of the specid relationship exception.

As with the state created danger exception to DeShaney, the contours of the special
relationship exception are not well defined. However, it would not seem to apply when afact witness
to a crime that has dready been committed voluntarily approaches the police and makes a statement,
and then a subpoenaisissued for that witness—even if the police provide the witness with visible police
protection that islater withdrawn. Such a circumstance does not condtitute a Situation where the “ state

resrains an individud’ s freedom to act to protect himself or hersdf through arestraint on that
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individud’ s persond liberty.” Thus, even looking a the factsin alight most favorable to Clarke, the

specid reationship exception to DeShaney is dso ingpplicable here. 3. Persond Involvement

and Supervisory Liability of Sweeney

Liability under 8§ 1983 requires that the defendant have some “persond involvement” in the
aleged condtitutiona deprivation. See Wright v. Smith, 21 F.3d 496, 501 (2d Cir. 1994) (“Itiswell
settled in this Circuit that persond involvement of defendantsin aleged condtitutiond deprivationsisa
prerequidte to an award of damages under 8 1983.”) (citation and interna quotation marks omitted).
As noted above, there is nothing in the record from which the jury could conclude that Chief Sweeney
had any persond involvement in—or had any direct knowledge of—the actions of the BPD that Clarke
aleges reaulted in the homicides of Karen and B.J. For example, there is no indication that Sweeney
was aware of a subpoenafor either Karen or B.J. or that he was aware that she or the prosecutors
requested that police protection be provided to Karen and B.J. (and that this protection was provided
and then later withdrawn). Indeed, there is no evidence to suggest that Sweeney had any persona
knowledge that B.J. and Karen were to be fact witnesses at the Snead murder trid until after their
homicides.

However, “[i]n certain Situations, a supervisor may be held liable under Section 1983 for a

congtitutiond violation committed by a subordinate” Santanav. City of Hartford, 283 F. Supp. 2d

720, 728 (D. Conn. 2003).2 Yet because of § 1983's requirement of “persond involvement,”

2IAs mentioned, count three of the complaint appears to assart supervisory liability against
Sweeney for the 8 1983 claims in counts one and two. That aspect of count three concerning
substantive due processis addressed here. That aspect of count three concerning equa protection is
addressed below.
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supervisory liability cannot rest on atheory of respondest superior. See Hayut v. State University of

New York, 352 F.3d 733, 753 (2d Cir. 2003) (“Itiswell settled . . . that the doctrine of respondeat
superior sanding done does not suffice to impaose liahility for damages under section 1983 on a
defendant acting in a supervisory capacity.”); Wright, 21 F.3d at 144 (“ supervisor liability ina § 1983
action depends on a showing of some persona responsbility, and cannot rest on respondest superior”);

Stewart v. John Dempsey Hosp., No. 303CV1703WWE, 2004 WL 78145, at * 3 (Jan. 9, 2004 D.

Conn.) (“Section 1983 imposes liability only on the officid causing the violaion. Thus, the doctrine of
respondeat superior isingpplicable in section 1983 cases.”). Rather, supervisory ligbility under § 1983
requires a plaintiff to demondirate some “ persona involvement” by the supervisory defendant regarding
the chalenged conduct. See id. (“Evidence of asupervisory officid’s ‘persond involvement’ in the
chalenged conduct is required.”) (citations omitted); Clay v. Conlee, 815 F.2d 1164, 1170 (8th Cir.
1987) (“[W]hen supervisory liability isimposed, it isimposed againgt the supervisory officid in his
individud capacity for his own culpable action or inaction in the training, supervison, or control of his
subordinates.”).

The Second Circuit articulated the * persond involvement” requirement in the supervisory
lidhility context in Hayut:

“Persond involvement” is not limited to direct participation by the supervisor in the chalenged

conduct, but may aso be established by evidence of an officid’s (1) failure to take corrective

action after learning of a subordinate' s unlawful conduct, (2) creetion of a policy or custom

fogtering the unlawful conduct, (3) gross negligence in supervising subordinates who commit

unlawful acts, or (4) ddiberate indifference to the rights of others by falling to act on information

regarding the unlawful conduct of subordinates.

Hayut, 352 F.3d at 753 (citing Johnson v. Newburgh Enlarged Sch. Dist., 239 F.3d 246, 254 (2d Cir.
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2001)).

In Poev. Leonard, 282 F.3d 123 (2d Cir. 2002), the plaintiff alleged that a Connecticut State
Trooper violated her condtitutiond right to privacy by improperly videotgping her changing her clothes
during a bregk from filming a police training video. 1d. at 129. The trooper’s supervisor was aso
named as a defendant under atheory of supervisory ligbility under 8§ 1983. The Didtrict Court denied
the supervisor's motion for summary judgment based on qudified immunity. The Second Circuit
reversed and held that a theory of supervisory ligbility must

rase atriable issue of fact as to whether [the defendant] knew or should have known that there

was a high degree of risk that [his subordinate] would behave ingppropriately with awoman

during his assgnment, but either deliberately or recklesdy disregarded thet risk by failing to take
action that a reasonable supervisor would find necessary to prevent such arisk, and that such
failure caused a condtitutiond injury to [the plaintiff].

Id. at 142.

Here, Clarke has not submitted evidence creating a genuine issue of materia fact under atheory
of supervisory ligbility againgt Chief Sweeney. Asthereis no evidence that Sweeney was aware of the
events preceding Karen and B.J.’ s homicides, he could not be held liable for “falling to take corrective
action after learning of a subordinate’s unlawful conduct” or for “failing to act on information regarding
the unlawful conduct of subordinates.” Also, because he did not have knowledge of their dleged

unlawful acts, Sweeney may not be held ligble for “gross negligence in supervisng subordinates who

commit unlawful acts” See Jonesv. City of Hartford, 285 F. Supp. 2d 174, 187 (D. Conn. 2003)

(“The Second Circuit has equated gross negligence with recklessness, and have defined it as the kind of
conduct ... where [the] defendant has reason to know of facts creating a high degree of risk of physica

harm to another and ddliberately acts or failsto act in conscious disregard or indifference to that risk.”)
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(ating Poe, 282 F.3d at 140 & n.14). Findly, Clarke has not presented evidence that would put
Sweeney on notice (either actud or congtructive) of other Stuations where witnesses were not
adequately protected by his Department. As Poe points out, notice of misconduct is a necessary
antecedent to supervisory ligbility for thistype of 8 1983 case. See Poe, 282 F.2d at 146.

While Clarke has dleged that “ Siweeney failed to train and supervise his officersin connection
with proper procedures and techniques for protecting individuas who were being compelled to tedtify in
crimind matters” Compl. at 1] 11, which could arguably fdl into the category of the “creetion of a
policy or custom fogtering the unlawful conduct,” one of the requirements of supervisory liability, noted
above, isthat the supervisor’s action (or inaction) must have led to a deprivation of congtitutiond rights.

See Blyden v. Mancus,186 F.3d 252, 265 (2d Cir. 1999) (“ Of course, for a supervisor to beliable

under Section 1983, there must have been an underlying condtitutiona deprivation.”); Santanav. City of

Hartford, 283 F. Supp. 2d 720, 728 (D. Conn. 2003) (“However, in order for [the defendant] to be
liable as asupervisor, plaintiffs must first establish that one of [the defendant’ s subordinates] committed
acondtitutiond tort.”). Here, asthe Court has stated above, there was no congtitutiona deprivation
arisng from the BPD’ sfailure to protect Karen and B.J. from the Pedlers. Asthere was no underlying
deprivation of condtitutiond rights, accordingly there can be no supervisory liability for Sweeney based
on the inadequacies of the BPD’ s witness protection program. It bears repesating, though, that athough
the standard for imposing supervisory liability under § 1983 for a congtitutiona violation has not been
met by the facts presented here, that is not to say that liability under adifferent or lesser standard of
conduct could not be found. For example, the Court leaves to another day—and perhaps, another

court-the question of whether the BPD was negligent in the lack of protection provided B.J. and Karen
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Clarke. Theissue here, though, is whether the U.S. Condtitution provides aremedy under the

circumstances, and it does not.

4. Qudified Immunity

Even if the Court had determined that there were genuine issues of materid fact as to whether
Sweeney’s actions or inactions led to a deprivation of Karen and B.J.’s condtitutiond rights under
theories based on his direct involvement or supervisory ligbility, he would be entitled to qualified
immunity.?2 Thelaw of qudified immunity iswell settled in the Second Circuit:

Qudified immunity shidds government officids from ligbility for civil damages as aresult of ther
performance of discretionary functions, and serves to protect government officials from the
burdens of costly, but insubstantia lawsuits. Government actors performing discretionary
functions are shielded from liability for civil damages insofar as their conduct does not violate
clearly established statutory or congtitutiona rights of which a reasonable person would have
known. Even where the plaintiff’s federd rights and the scope of the officid’ s permissble
conduct are clearly established, the qudified immunity defense protects a government actor if it
was objectively reasonable for him to believe that his actions were lawful at the time of the
chalenged act. The objective reasonableness test is met—and the defendant is entitled to
quaified immunity—if officers of reasonable competence could disagree on the legdity of the
defendant’ s actions.

22A s mentioned above, Clarke has sued Sweeney in hisindividud and officid capacities. The
individud/officia capacity digtinction may not have sgnificance in thiscase. That distinction has arisen
asameans to avoid Eleventh Amendment immunity when suing date officids. See Kentucky v.
Graham, 473 U.S. 159 (1985). However, the Eleventh Amendment does not usually apply to
municipdities or ther offidas  See Mt. Hedthy City Sch. Dig. Bd. of Ed. v. Dayle, 429 U.S. 274
(1977). Thus, Sweeney and the City of Bridgeport may not assert Eleventh Amendment immunity. It
may be, though, that Clarke has made that officid capacity designation to indicate a Mondl dam
againg both the City and Sweeney, the latter as a“policymaker,” and that andysisis set forth below.

At any rate, the quaified immunity analysis gpplies to counts one through three against
Sweeney, including the supervisory dam. See fn.23, infra It does not gpply to count nine to the
extent that Sweeney is named as a policymaker under Mondl. See fn.26, infra
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Lennon v. Miller, 66 F.3d 416, 420 (2d Cir. 1995) (citations and interna quotation marks omitted).

The Lennon Court “recogniz]ed] the gpparent anomaly of holding that summary judgment is

gopropriate when atrier of fact would find that reasonable officers could disagree.” 1d. at 421.
However, the Second Circuit reasoned, “in qudified immunity cases, we are not concerned with the
correctness of the defendants conduct, but rather the * objective reasonableness’ of their chosen course

of action.” 1d.; see dso Brogdon v. City of New Rochelle, 200 F. Supp. 2d 411, 424 (S.D.N.Y.

2002) (“On amoation for summary judgment, the issue is whether a reasonable police officer would
have known that what he was doing was clearly illegd based on the facts before him.”). Indeed,
because one of the articulated purposes of qualified immunity isto prevent “fear of persona monetary
ligbility and harassing litigetion” from interfering with government officids duties, “the identification and

disposd of insubgtantid claims by summary judgment is encouraged.” Leev. Sandberg, 136 F.3d 94,

101-02 (2d Cir. 1997) (quoting Anderson v. Creighton, 483 U.S. 635, 638 (1987) (interna quotation

marks omitted)); see also Mitchdl v. Forsyth, 472 U.S. 511, 526 (1985) (the qudified immunity

entitlement is an “immunity from suit rather than a mere defense to liability . . . [it] is effectively logt if a
caseis erroneoudy permitted to go to trid.”).
In determining whether a particular right was “ clearly established” for purposes of assessng a
clam of qudified immunity, the Second Circuit has instructed Digtrict Courts to congder three factors.
(1) whether the right in question was defined with ‘ reasonable specificity’; (2) whether the
decisond law of the Supreme Court and the gpplicable circuit court support the existence of
the right in question; and (3) whether under preexigting law a reasonable defendant officia
would have understood that his or her acts were unlawful.

Jarmosen v. Smith, 945 F.2d 547, 550 (2d Cir. 1991). Here, for the reasons set forth above in the




Court’ sandysdis of the State created danger and specid relationship exceptions to DeShaney, it was not
clearly established that fact witnesses under a subpoenain acrimina prosecution are congtitutionally
entitled to police protection, or that providing temporary visble protection of such individuds givesrise
to such aright.?

Thus, defendant Sweeney is entitled to summary judgment on count one and the due process
aspect of count three of the complaint.

B. Counts Two and Three - Equal Protection

The Equd Protection Clauseis “essentidly adirection thet al persons smilarly stuated should

be treated alike.” City of Cleburnev. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985). Althoughitis

not entirely clear from the complaint, Pearline Clarke s opposition to the motion for summary judgment
indicates that sheis asserting two types of equd protection clams againgt Chief Sweeney based on two
separate policies of the BPD she claims he established. First, she asserts that the BPD had a policy of

encouraging the cooperation of minoritiesin crimind investigations and that Karen Clarke and B.J.

ZMoreover, to defeat aclaim of qudified immunity asserted by a supervisory defendant, a
plaintiff must not only demondtrate thet the law controlling the dleged deprivation caused by the
subordinate was clearly established, but that the theory of supervisory liability was clearly established as
well. See Poe, 282 F.3d a 134 (“We conclude that [the plaintiffs] must show that both laws were
clearly established to lay the predicate for demongtrating that [the supervisory defendant] lacked
quaified immunity: the law violated by [the subordinate] and the supervisory liability doctrine under
which [the plaintiff] wishes to hold [the supervisory defendant] ligble”). Here, because it is not clearly
established that Sweeney’ s subordinates violated Karen and B.J.’ s condtitutiond rights, the Court need
not specificaly address whether the theory of supervisory liability asserted was clearly established.
However, it would also seem that supervisory liability under these circumstances was not “ clearly
established.”
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Brown’s cooperation was encouraged by Sweeney pursuant to this policy. Second, she makes a
“sHective enforcement” equa protection clam based on the aleged discriminatory application of the

BPD’s“facidly neutrd” policy regarding the protection of witnesses. Each is addressed below.

1. Discriminatory “ Community Outreach” Policy

“[A] law or policy is discriminatory on its face if it expresdy classfies persons on the basis of
race or gender.” Hayden v. County of Nassay, 180 F.3d 42, 48 (2d Cir. 1999). Clarke clamsthat
the BPD had a policy of community outreach, designed to encourage cooperation with the policein
minority neighborhoods, which * selectively targeted the minority community. . .. Thispolicy expresdy
classfied personsonthe basisof race. . ..” Pl.’sMem. in Opp. to Mot. for Summ. J,, a 28. As
previoudy mentioned, Clarke has submitted evidence, specificaly Sweeney’ s deposition testimony,
from which ajury could conclude that such apolicy exised. However, the fact that the policy existed is
not sufficient. Clarke also must demondtrate that the policy caused the dleged deprivation. “Articlelll
requires the party who invokes the court’s authority to ‘show that he persondly has suffered some
actud or threatened injury as aresult of the putatively illegd conduct of the defendant . . . and that the

injury ‘fairly can be traced to the chalenged action.”” Vdley Forge Chrigtian College v. American

United for Separation of Church and State, 454 U.S. 464, 472 (1982); Vermont Right to Life Comm.,

Inc. v. Sorrdl, 221 F.3d 376, 381 (2d Cir. 2000) (same).
Pearline Clarke has not submitted any evidence from which the jury could conclude that Karen
Clarke or B.J. Brown had any knowledge of the dleged minority outreach program or that thelr

cooperation with the prosecution was aresult of such apolicy. When amotion for summary judgment

36



is supported by documentary evidence and sworn affidavits, the nonmoving party must present

“dgnificant probative evidence to create a genuine issue of materid fact.” Soto v. Meachum, Civ. No.

B-90-270 (WWE), 1991 WL 218481, a *6 (D. Conn. Aug. 28, 1991). A party may not rely “on
mere speculation or conjecture as to the true nature of the facts to overcome amotion for

summary judgment.” Knight v. U.S. FireIns Co., 804 F.2d 9, 12 (2d Cir. 1986), cert. denied, 480

U.S. 932 (1987). The clamed link between the chalenged BPD policy of encouraging the cooperation
of minority residents and the aleged congtitutiona deprivation has not been shown and therefore cannot
survive summeary judgment.

2. Sdective Enforcement of Witness Protection Policy

“In order to establish aviolation of equa protection based on sdlective enforcement, the plaintiff
must ordinarily show (1) the person, compared with others smilarly Stuated, was selectively trested;
and (2) that such sdective treatment was based on impermissible consderations,” such asrace.
LaTrieste Restaurant and Cabaret, 188 F.3d 65, 69 (2d Cir. 1999).  Pearline Clarke dleges that
“under Sweeney BPD had some informd policiesin place to protect its witnesses, but none were
followed in this casg’ and that ajury could permissibly infer that this non-enforcement was because of
“discriminatory animus as gpplied to minorities’ or that “it [the informa policy] was gpplied in an
intentionaly discriminatory manner.” See Pl.’s Mem. of Law in Opp. to Mot. for Summ. J., at 28-29.
However, even viewing the facts most favorably to the plaintiff, thereis no indication that smilarly
gtuated non-minorities were trested differently pursuant to the “informal policies’ regarding witness
protection. The only evidence offered by the plaintiff in support of her sdlective enforcement dlam is

Sweeney’ s depogition testimony to the effect that, in some previous Situations, the BPD helped
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cooperating witnesses rdocate. Thisis not sufficient to support aclam of sdective enforcement
because the record does not contain any indication of the circumstances of these other cases from

which ajury could infer that those witnesses were “sSmilarly Stuated in al materid respects” See

Shumway v. UPS, 118 F.3d 60, 64-65 (2d Cir. 1997) (“To be ‘similarly situated,’ the individuas with
whom [the plaintiff] attempts to compare hersdf must be amilarly Stuated in dl materia respects.”)
(employment discrimination case). Moreover, Clarke has not submitted evidence to meet the second
prong of the saective enforcement test that the alleged “ selective treatment” was based on an
impermissble consderation, such asrace. Thereis no indication in the statements by Sweeney relied
upon by Clarke that indicate that the witnesses offered greater protection were of a different race than
Karen Clarke and B.J.

Thus, looking at the factsin alight most favorable to the plaintiff, Swveeney is entitled to
summary judgment as to counts two and three?* of the complaint.®

C. Count Nine - Mondl Claim Againg the City of Bridoeport

Pursuant to Mondll v. Dept. of Socia Servs, 436 U.S. 658 (1978), amunicipdity may be

lidble under § 1983 if the aleged condtitutiona deprivation was made pursuant to a policy or custom of

24That aspect of the supervisory claim in count three that aleges violations of Karen and B.J s
rightsto equa protection aso falls because the underlying condtitutiona clam of count two is
unsupported.

2>Sveeney has aso assarted quaified immunity as to the equal protection claim, but because
evidence of causation to support this clam is so clearly lacking, the Court need not reach the issue of
qudified immunity.
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the municipdity. 436 U.S. at 690-91.% In Monéll, the Court acknowledged that the text of the statute
indicated that Congress intended to include municipaities among those subject to liability under 8§ 1983.
Id. at 690. However, the Court reasoned that “[t]he language of 8 1983 . . . compels the conclusion
that Congress did not intend municipdities to be held liable unless action pursuant to officia municipa
policy of some nature caused a condtitutiond tort.” 1d. at 691.% In order to assert a§ 1983 clam
againg amunicipdity pursuant to Mondl, the plaintiff must demongtrate (1) the existence of amunicipa
custom or palicy, and (2) adirect causd link between the custom or policy and the violation aleged.

See City of Canton v. Harris, 489 U.S. 378, 385 (1989).

In count nine of the complaint Pearline Clarke points to a number of “palicies, practices,
customs, or usages’ established by Sweeney as Police Chief and by the City of Bridgeport that she
assarts resulted in the deprivation of Karen and B.J.’s condtitutiond rights. They are: (1) “not properly
protecting witnesses who were being compelled to testify in crimina matters’; (2) “not properly
supervising employees to make sure that they protected” such witnesses; (3) “not properly training

employees as to how to protect” such witnesses; and (4) “hiring and retaining police officers without

6Although it is not clear from the complaint, Clarke darifies in her opposition to the moation for
summary judgment that the Monell clam in count nineis dso asserted againgt Chief Sweeney in his
“officid capacity” as apolicymaker for the BPD. To the extent that count nine is asserted against Chief
Sweeney as a policymaker for the City of Bridgeport, it will be treated as aclam againg the City of
Bridgeport. Asit iswel-settled that municipdities cannot avall themsealves of qudified immunity, the
qudified immunity analyss above isingpplicable to count nine of the complaint. See Legtherman v.
Tarrant County Narcotics Intelligence and Coordination Unit, 507 U.S. 162, 166 (1993)
(“[M]unicipdities do not enjoy immunity from suit--either absolute or qualified-- under § 1983").

2IThe relevant portions of § 1983 state that “Every person who . . . subjects or causesto be
subjected, any citizen . . . to the deprivation of any rights, privileges, or immunities. . . .” 42 U.S.C. 8§
1983.
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properly screening such employees asto racia animus.” Compl., a 168-71. Count nine aso asserts
that these various policies and practices caused Bridgeport police officers to believe that their actions,

omissions, and misconduct would not be investigated, but would be tolerated. Seeid. at 1 72.

In Amnesty Americav. Town of West Hartford, _ F.3d __, 2004 WL 491647 (2d Cir.
2004), the Second Circuit recently recognized that “[m]ore often than not . . . plantiffs dlege
congtitutional deprivations at the hands of the lower-level municipad employees to whom some authority
has been ddegated, rather than at the hands of those officids with fina policymaking authority.”
Amnesty, 2004 WL 491647, at *10. However, because § 1983 does not permit liability pursuant to
respondeat superior,?® a plaintiff asserting such aclaim must “prov[e] that ‘the authorized policymakers

gpproved a subordinate’ s decison and the basisfor it.”” 1d. (cating City of St. Louisv. Praprotnik, 485

U.S. 112, 127 (1988) (plurality opinion)). Here, as noted above, thereis no evidence that Sweeney or
any other identified policymaker for the City of Bridgeport was aware of any of the events set forth
above until after the homicides of B.J. and Karen. Thus, thereis no basis on which ajury could
conclude that they “ approved [the officers ] decision [not to afford protection to Karen and B.J.] and

the basisfor it.” 1d.%°

28 A plaintiff suing amunicipa authority under § 1983 must prove that the condtitutiona
wrong complained of resulted from the municipa authority's officid policy. See Mondll
v. Department of Soc. Servs,, 436 U.S. 658, 691 (1978). As aresult, the theory of
respondesat superior does not apply to make municipdities liable when one of their
officias commits a conditutiond tort. See id. at 694.

Clue v. Johnson, 179 F.3d 57, 62 (2d Cir. 1999).

2Als0, “afailure to supervise dlaim reguires alegations as to the violation itsdf and
policymakers reactiontoit.” Amnesty, 2004 WL 491647, at * 10, fn.8. Thereis no evidence of any
reection by Sweeney or any other policymaker for the BPD regarding the failure of the BPD to provide
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Also, while Mond| permits clams for the falure to have an adequate training program or to
adequately supervise employees, such cdlams aso require ashowing of “deliberate indifference” See

City of Canton v. Harris, 489 U.S. 378, 387 (1989) (“[T]he inadequacy of police training may serve as

the basis for section 1983 liability only where the fallure to train amounts to deliberate indifference to
the rights of persons whom the police come into contact.”). Deliberate indifference in this context may
be demonstrated by evidence that there were “foreseeable serious consequences’ that could result from
the absence of an adequate training policy or that the municipdity “fall[ed] to act in reponse to
repeated complaints or congtitutiond violations by its officers” Erwin Chemerinsky, Federa

Jurisdiction, 8§ 8.5 (4™ ed. 2003) (citing City of Canton, 489 U.S. at 390, 398 and Farmer v. Brennan,

511 U.S. 825, 840 (1994)). There was no evidence submitted that the City of Bridgeport or any of its
policymakers ever received any complaints about failures to protect witnesses or about related
congtitutiona violations that could have been remedied by ingtituting a better witness protection policy.
Moreover, even if Clarke could establish that it should have been reasonably foreseedble that
the failure to train officers to better protect witnesses would have resulted in harm to individua
witnesses, it was not foreseeable that it would result in a congtitutiond deprivation. In Mondl, the
Supreme Court held that “ Congress did not intend municipdities to be held liable unless action pursuant
to officid municipd policy of some nature caused a conditutiond tort.” Mondl, 436 U.S. at 691.
Although City of Canton made dlear that the municipa policy itsef need not be uncongtitutiond, see

City of Canton, 378 U.S. at 387, courts interpreting Monedll and City of Canton have concluded that an

ahigher levd of protection to Karen and B.J.
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underlying condtitutiond deprivation is arequirement for aMondl dam:

[The plaintiff’s) Mondll claim requires an underlying congtitutiond deprivation, which [the
plaintiff] is unable to demonstrate based on the record before this court. See Quintanillav. City
of Downey, 84 F.3d 353, 356 (9th Cir.1996) (plaintiff could not recover on 8 1983 claim
againd city or police chief absent showing thet individua arresting officers violated his
condtitutiond rights); Scott v. Henrich, 39 F.3d 912, 916 (9th Cir.1994) (municipdity’sliability
under § 1983 pursuant to City of Canton, 489 U.S. at 389, was contingent on underlying
violation of condtitutiond rights).

Cloninger v. Porter, 52 Fed. Appx. 333, at **2 (9th Cir. 2002). See aso Pearl v. City of Long

Beach, 296 F.3d 76, 87 (2d Cir. 2002) (“[Monell hdld] that amunicipaity could be held lidble for

congtitutiond torts committed pursuant to amunicipa custom or policy.”); Tatum v. City of New York,
104 F.3d 351, a **1 (2d Cir. 1996) (“A municipality may be sued, pursuant to 42 U.S.C. § 1983,
when it is dleged to have caused a condtitutiond tort through a policy statement, ordinance, regulation,
or decison officiadly adopted and promulgated by that body’ s officers.”) (citations and interna
quotation marks omitted) (unpublished decision); Scott v. County of Nassau, No. 94CV4291, 1998
WL 874840 *6 (E.D.N.Y. 1998) (“‘[T]he touchstone of the § 1983 action against a government body
isan dlegation that officid policy isresponsble for a deprivation of rights protected by the
Congtitution.” Mondll, 436 U.S. a 690. Plaintiff has not established the existence of an underlying
congtitutiona deprivation, and therefore, plaintiff’s alegations of municipa liability must be dismissed.”)
(unpublished decison). As noted above, witnesses under subpoena who have received police
protection for a brief period are not denied a congtitutiond right to substantive due processif not
provided with continued protection. Therefore, the failure of the City to have a better witness
protection policy, or itsfalure to train employees to ensure that they protected witnesses under

subpoena, did not result in the violation of Karen or B.J.’s congtitutiond rights, and therefore cannot
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sarve asthe bassfor aMondl dam.  Findly, the dam that the City failed to properly screen its
employeesfor racid animusis insufficient because Clarke has not submitted any evidence from which
the jury could infer that any BPD officer was hired or retained in such away that the City knew or
should have known that the individua harbored racia animus, or that it caused any wrong here.
Therefore, the defendants motion for summary judgment is also granted as to count nine of the

complaint.

V. Conclusion
In granting summary judgment to the defendants on Clarke sfedera clams, the Court finds no
wrongs of congtitutiona dimension attributable to Chief Sweeney or the City of Bridgeport. It may very
well be that the witness protection efforts of the Bridgeport Police Department, the State's Attorney’ s
office, and others failed B.J. Brown and Karen Clarke*® However, every loss does not involve
condtitutiona rights and every failure by law enforcement does not implicate substantive due process.

See Hernandez v. City of Goshen, 324 F.3d 535, 538 (7th Cir. 2003) (“As the Supreme Court held in

DeShaney . . . police departments have no congtitutiona duty to protect private persons from injuring
each other, at least where the police department has not itself created the danger. Thus, no matter how
egregious [plaintiff] might find [the defendants response to] threats of private violence . . . the

[defendants’] conduct was not uncongtitutiond.”). While the homicides of Karen Clarke and B.J.

30As mentioned, the Connecticut |legidature has aready responded to the Clarke-Brown
homicides by requiring greater protection of witnesses. See Conn. Gen. Stat. 88 54-82s - 54-82u
(“The Leroy Brown, Jr. and Karen Clarke Witness Protection Program.”).
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Brown were tragic—and are made even more so because they might have been preventable-the failure
to provide more protection to Karen and B.J. was not aviolation of their rights under the United States
Condtitution.

Thus, for the preceding reasons, the defendants motion for summary judgment [Doc. # 44] is
GRANTED as to counts one, two, three, and nine of the complaint.

The Court further declines to exercise supplementd jurisdiction over the plaintiff’s Connecticut

date law cdlams on the ground that it has dismissed dl dams over which it has origind jurisdiction. See

28 U.S.C. 8§ 1367(c)(3); Spear v. Town of West Hartford, 771 F. Supp. 521, 530 (D. Conn. 1991)
(“[A]bsent unusud circumstances, the court would abuse its discretion were it to retain jurisdiction of
the pendant state law claims on the basis of afederd question claim aready disposed of . . . ."), &f’d,
954 F.2d 63 (2d Cir.), cert. denied, 506 U.S. 819 (1992). Accordingly, the clerk is directed to close
the case.

SO ORDERED this_30" _ day of March 2004, at Hartford, Connecticut.

/9 CFD
CHRISTOPHER F. DRONEY
UNITED STATESDISTRICT JUDGE
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